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SUPREME COURT OF APPEALS OF VIRGINIA 



Johnston & Grommett Bros. v. Bunn & Monteiro. 

Sept. 10, 1908. 

[62 S. E. 341.] 

1. Mechanics' Liens — Nature of Proceeding — Right to Grant Legal 
Relief. — A suit to enforce a mechanic's lien being in equity, where 
the court has once acquired jurisdiction, it may, under its general 
power to go on to a complete adjudication, render a personal decree 
for the indebtedness sought to be secured by the mechanic's lien, 
though the right to that lien is not then established, and may appoint 
a commissioner to take the evidence, and report whether complain- 
ants are entitled to a lien. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 34, Mechanics' 
Liens, §§ 628-631.] 

2. Contracts — Construction Contracts — Final Estimate of Engineer 
— Condition Precedent. — A construction contract provided that, when- 
ever in the opinion of the chief engineer the contract had been com- 
pletely performed, he should make and return a final estimate of the 
work done by contractors, and certify it in writing that the procuring 
of such certificate and final estimate should constitute a condition 
precedent to any right of action by contractors against the company. 
Held, that a contractor had no right, in the absence of any unneces- 
sary or unreasonable delay by the engineer in making estimates, or 
of any mistake or fraud on his part, without the consent of the other 
party to the contract, to employ an engineer who was a stranger to 
the contract to make a final estimate of the work, and then bring an 
action on the contract based upon the stranger's estimate. 

Appeal from Circuit Court, Wise County. 

Bill by Bunn & Monteiro against Johnston & Grommett Bros, 
to enforce a mechanic's lien. Decree for complainants and de- 
fendants appeal. Reversed and remanded. 

Flannigan & Burnett and Irvine & Morrison, for appellants. 
W. S. Mathews, for appellees. 

Harrison, J. The bill in this case was filed by the appellees 
to enforce payment of a mechanic's lien, alleged to be due them 
as subcontractors for work done in constructing a section of the 
Black Mountain Railroad. 

It appears that the Keokee Coal & Coke Company, as general 
contractors, entered into a contract with the Black Mountain Rail- 
road Company to build for the latter a railroad, several miles in 
length, between Imboden, in Wise county, and Keokee, in Lee 
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county. The Keokee Coal & Coke Company sublet its entire un- 
dertaking, by contract in writing, to the firm of Johnson & Grom- 
mett Bros., the appellants, who, in turn, by parol contract, sublet 
a part of the work to the appellees, Bunn & Alonteiro. The evi- 
dence shows that under this parol contract the appellees were to 
be governed by the written contract which had been entered into 
by the appellants with the Keokee Coal & Coke Company. 

The Black Mountain Railroad Company, the Keokee Coal & 
Coke Company, and Johnston & Grommett Bros, were made par- 
ties defendant to the bill, which alleged that complainants had 
completed their contract and taken out a mechanic's lien for the 
balance due them on that portion of the roadbed which they had 
constructed, and prayed that the Black Mountain Railroad Com- 
pany and the Keokee Coal & Coke Company be required to an- 
swer as to the amount they were due, or would become clue, to 
Johnston & Grommett Bros., by reason of the latter's completion 
of their contract for the construction of the railroad mentioned. 
The prayer, further, is that complainants, who are the appellees 
here, be decreed a lien on that part of the Black Mountain road- 
bed which was constructed by them between stations 834 and 856, 
described in their mechanic's lien, which was made a part of the 
bill, and that they be decreed a sale of the same for the payment 
of their debt, and be given a personal judgment against the Black 
Mountain Railroad Company and the Keokee Coal & Coke Com- 
pany for such sums as they may appear to Lave owed Johnston & 
Grommett Bros, on the date they, respectively, received notice of 
the complainants' mechanic's lien, and for general relief. 

Upon the bill, the answers, which deny its allegation, and the 
evidence in the cause, the decree appealed from was rendered, 
giving a personal judgment for $2,203,21, subject to a credit of 
$522.15 and costs of suit, against the appellants, Johnston & 
Grommett Bros., with the right to issue execution thereon. The 
decree then refers the cause to a commissioner to ascertain 
whether the Black Mountain Railroad Company and the Keokee 
Coal & Coke Company are liable to the complainants by reason 
of the filing of their mechanic's lien, and, if so, in what amount. 

We are of opinion that the position taken by appellants, that 
the court was without jurisdiction to enter the judgment com- 
plained of, is not tenable. The appellants contend that the only 
ground for equitable jurisdiction in this case is that the com- 
plainants have a mechanic's lien to be enforced, and that the rec- 
ord fails to show that there is any such indebtedness on the part 
of the owner of the railroad in question to any of the contractors 
as would give the complainants the right to a mechanic's lien ; that 
the decree which gives judgment in favor of the appellees does 
not hold that a lien exists, but appoints a commissioner to take 
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evidence and report whether the Black Mountain Railroad Com- 
pany owes the Keokee Coal & Coke Company anything, or 
whether the latter company owes the appellants anything; and 
that the court is without jurisdiction to enter a personal decree 
until it has gone far enough to ascertain and decree that a lien 
exists. 

The right of Bunn & Monteiro, the appellees, to recover from 
the appellants, with whom they contracted, does not depend upon 
the right of the former to a mechanic's lien. If the fact was 
properly established by the record that the appellants were in- 
debted to the appellees, a personal decree against the appellants 
for such indebtedness could be rendered, although the right to a 
mechanic's lien had not then been established. This was a bona 
fide proceeding in equity to enforce the mechanic's lien alleged 
in favor of the appellees. It may turn out when the evidence is 
taken that the complainants in the bill are not entitled to a lien 
upon the section of the railroad bed in question ; but, if it appears 
that the complainants are entitled to recover from the appellants, 
the court can proceed to give judgment in their favor for the 
amount clue, although they may have failed to establish their 
right to a lien ; it being well settled that, when a court of equity 
has once acquired jurisdiction of a cause upon equitable grounds, 
it may go on to a complete adjudication, even to the extent of 
establishing legal rights and granting legal remedies which would 
otherwise be beyond the scope of its authority. Walters v. Bank, 
76 Va. 12 ; Penn. v. Ingles, 82 Va. 65 ; Beecher v. Lewis, 84 Va. 
632, 6 S. E. 367; Grubb v. Starkey, 90 Va. 834, 20 S. E. 784. 

We are, however, further of opinion that it was, as contended, 
premature to enter the personal decree complained of, in favor 
of the appellees against the appellants. 

The evidence satisfactorily shows that, except in two or three 
particulars, not material in this connection, the contract between 
the appellants and the appellees was that the appellees were to 
be bound by the written contract entered into between the ap- 
pellants and the Keokee Coal & Coke Company. That contract 
sets forth in detail all the terms and conditions of the undertak- 
ing by the parties. During the progress of the work which was 
to be done between December 20, 1906, the date of the contract, 
and May 1, 1907, the chief engineer of the railway company, 
therein agreed upon, was to make monthly estimates of the work 
done as the basis for payment of the amount due. Clause 21 of 
the contract provides that whenever in the opinion of the chief 
engineer the contract shall have been completely performed, he 
shall make and return a final estimate of the work done by con- 
tractors, and shall certify the same in writing. It further pro- 
vides that the procuring of such certificate and final estimate shall 
—3 
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constitute a condition precedent to any right of action by con- 
tractors against the Keokee Coal & Coke Company. 

The evidence shows that during the progress of the work 
the monthly estimates were made and the appellees paid 
in accordance therewith; but it clearly appears that no 
final estimate upon the work done by the appellees 
has ever been made by the chief engineer; indeed, it is in- 
sisted that the work undertaken by the appellees has not been 
completed. Nor does it appear that appellees have ever men- 
tioned to the chief engineer their claim that the work was com- 
pleted, or requested of him a certificate in writing showing a final 
estimate and the balance, if any, due to them. The basis of the 
personal decree against the appellants is admitted to be a final 
estimate upon the work done by appellees, made by engineers who 
were strangers to the transaction, and employed for the purpose 
by appellees without the knowledge or consent of the appellants. 
The evidence shows that in the nature of things these outside 
engineers could not make an accurate or reliable estimate show- 
ing the balance due upon an undertaking they had previously had 
no connection with, and that in some particulars their estimates 
would be necessarily the result of mere conjecture. 

A sufficient answer, however, to this proceeding by appellees 
is that it violates the express terms of the contract by which they 
agreed to abide. That contract provides that the engineer in 
charge of the work shall certify in writing its final completion, 
together with a final estimate showing the balance due. It was 
error to ignore, without cause, this final arbiter agreed upon in 
the contract and adopt the uncertain and arbitrary standard of 
measurements and estimates furnished by strangers employed by 
one of the parties to the contract without the consent of the other. 
There is not shown to have been in this case any unnecessary or 
unreasonable delay by the engineer in charge in making estimates 
nor does there appear to have been any other ground for the 
course pursued by appellees in employing other engineers to per- 
form the duties they had agreed should be discharged by the chief 
engineer of the Black Mountain Railroad Company. If the con- 
duct of the engineer designated by the contract was fraudulent, 
or he was guilty of a mistake so gross as to amount to a fraud 
on the rights of the opposing party, the latter would not be bound 
by such estimates, but could maintain their action on the contract 
to recover the amount due them. N. & W. Ry. Co. v. Mills & 
Fairfax, 91 Va. 613, 22 S. E. 556. No such condition, however, 
appears in this record. On the contrary, the appellees have ob- 
tained a decree based upon final estimates made, without ap- 
parent cause therefor, by strangers to their contract, and in viola- 
tion of its express terms. 
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We are of opinion that the order of reference made in the 
cause should be enlarged, so as to require the commissioner, in 
addition to the other inquiries directed, to ascertain and report 
whether the appellees had completed their work in accordance 
with the terms of their contract, and, if so, what balance, if any, 
was due them from the appellants. 

The decree appealed from must be reversed, and the cause re- 
manded for further proceedings in accordance vvith the views 
herein expressed. 

Note. 

In many working contracts there is inserted a provision to the 
effect that the owner shall not be liable in an action by the contractor un- 
til the work is approved by the architect or engineer employed; and 
in accordance with the general rule that if a party makes a contract 
he must abide by it before he can recover thereon, it is generally held 
that the approval of such architect or engineer is absolutely essential 
before the owner can be rendered liable under the contract. In sup- 
port of this proposition Condon v. Southside R. Co., 14 Gratt. 302, is 
the pioneer case in Virginia, followed and approved in the cases of 
The James River, etc., Co. v. Adams, 17 Gratt. 427, 441; Norfolk, etc., 
R. Co. v. Mills, 91 Virginia 013, 639, 22 S. E. 556. See also, Mills v. 
Norfolk, etc., R. Co., 90 Virginia 523, 530, 19 S. E. 171. And in West 
Virginia the same rule has been established in Plumbing Co. v. Carr, 
54 W. Va. 272, 46 S. E. 458, construing a contract for putting in the 
plumbing and heating works of a house, providing that "the final 
payment shall be made when the work is completed satisfactory to the 
owner and architect." 

Both the Virginia and West Virginia cases provide that the deci- 
sion of the architect or engineer is conclusive on the parties, pro- 
vided such architect or engineer shall keep within the bounds of the 
agreement and his acts are free from fraud or mistake. On this point 
Barrett v. Coal Co., 51 W. Va. 416, 41 S. W. 220, held that where, by 
a contract, bricks were to be made of a certain kind or character 
"to the satisfaction of the general superintendent of such contract or 
his authorized representative,'' the right of rejection by the superin- 
tendent was absolute, and his reasons could not be investigated, if in 
good faith. 

And where parties agree to abide by the decision or opinion of an 
architect, engineer or commissioner of any kind, in regard to the 
correspondence of the work done with the contract, in an action on 
such contract, the approval of the person selected by both parties to 
determine this must be averred and proved. If the disapproval or 
rejection of the work arises from caprice or malice, and is really 
without foundation, such facts may be alleged and a recovery still be 
had in equity. 2 Sto. Eq., 1457a-1457b; Herrick z>. Belnap. 27 Verm. 
073; Neenan v. Donoghue, 50 Mo. 495; Estcl v. St. Louis & S. E. R. 
R. Co., r>6 Mo. 282; Yeats i'. Rallentine, 50 Mo. 531; Lowe v. Sinklear, 
27 Mo. 309. Dinsmore v. Livingston County, 60 Missouri 241, 244. 

Under the well-recognized principle that delegated powers cannot 
be delegated, the cases hold that the acceptance of the work must be 
made by the architect or engineer personally, and approval made by 
a person other than the one stipulated for in the contract will be of 
no effect. Sec McEntyrc v. Tucker (C. PI. Gen. T.),. 5 Misc. (N. Y.) 
228. 



